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NOTES. 





SrveraL cases on the subject of the 
relation between attorney and client 
have lately been decided. The case 
of Rogers v. Marshall et al., U. S. 
Circuit Court, Dist. of Colorado, Fed, 
Rep , Aug. 29, 1882, involved a contro- 
versy as to the purchase of the cele- 
brated Robert E. Lee mine, and pre- 
sented some new and interesting fea- 
tures. It was argued before McCrary, 
C. J., upon a petition for a re-hearing, 
based upon the record and upon alleged 
newly discovered evidence. It was 
held at the former hearing that “an 
attorney-at-law cannot purchase from 
his client the subject matter of the liti- 
gation in which he is employed and 
acting, if, as a part of his negotiations 
for the purchase, he advises his client 
as to the probable outcome of the liti- 
gation and its effect upon the value of 
the property he is seeking to purchase,” 
This is obviously sound doctrine, and 
the decision was affirmed on the ar- 
gument for rehearing. 

The Court said that in order to up- 
hold such a transaction the client must 
be in a position to deal with his attor- 
ney on terms of perfect equality, and so 


far as the purchase and sale is con- 


cerned, the relation of attorney and 
37 





client must be ended. The law will not 
permit an attorney to advise his client 
upon a question which shall influence 
materially the fixing of the value of 
the property while negotiating for its 
purchase. The position of an attorney 
under such circumstances is similar to 
that of a guardian or a trustee. The 
Court will not inquire whether such 
transactions are fraudulent or not, but 
will hold them to be void on account of 
the relations of the parties. 

It was also held in this case that 
when an answer neither admits nor de- 
nies the allegations of the bill, they 
must be proved upon the final hearing. 
As to the alleged newly discovered 
evidence it was held that the evidence 
offered was merely cumulative, and that_ 
such evidence is not good ground for 
a re-hearing. The admission of al- 
leged newly discovered evidence con- 
sisting of the testimony of witnesses 
already examined is objectionable. The 
application for re-hearing on the ground 
of newly discovered evidence was over- 
ruled, and the case re-opened for further 
hearing upon certain questions as to 
which further testimony was required. 





Tue case of Whipple v. Whitman, 
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R. I. Sup. Ct. Albany Law Journal, 
Sept. 16, 1882, involves the question of 
the power of an attorney to comprom- 
ise a suit in his hands without authority 
from his client. The decisions are con- 
tradictory. The court in this case 
stated that in England the later cases 
hold that the attorney has power to 
compromise, provided he acts reasona- 
bly, and in good faith, and does not 
violate the positive instructions of his 
client, on the principle that he acts as 
a general agent for his client by virtue 
of his retainer. As a matter of public 
policy, and for the good of the client, 
such a power should not be denied. 
The American decisions on this subject 
are generally opposed to the English 
ones, but the courts will favor such 
compromises when fairly made, and ap- 
hold them when they can find good 
reasons for doing so. In this case the 
court refused to disturb the compro- 
mise made by the attorney “ with the 
assent of the party in interest, but 
without the knowledge of the plaintiff 
of record, the attorney's client, when 
the compromise was reasonable and ap- 
peared advantageous.” The same prin- 
ciples are laid down in the case of 
Township of North Whitehall vy, Kel- 
ler, Sup. Court Penna., Central Law 
Journal Sept. 8, 1882, although a con- 
trary result is reached. The court will 
grant relief when the act of the attor- 
ney is obviously wrong and the rights 
of the client have been seriously com- 
promised. Compromises are not look- 
ed upon with favor, but when reasona- 
ble and just will not be disturbed. The 
courts have power to relieve clients 
from the unwarranted acts of their 
attorneys and in this case the judg- 
ment of the court below was affirmed 
by the Court of Errors and the com- 
promise set aside. 








THE NEW JERSEY LAW JOURNAL. 


Tue case of Coy v. Perkins, U.S. 
Circuit Court, Dist. of Mass , Fed. Rep. 
Sept. 5, 1882, presents a question of 
frequent occurrence in practice as to 
the fees allowed to solicitors in the 
taxation of costs under Secs. 823 and 
824 of the Revised Stat. of the United 
States. The parties appeared and a de- 
murrer was filed to the complainant's 
bill. No further proceedings were 
taken, and after several terms the com- 
plainant caused to be entered on the 
docket, “ Bill dismissed by direction of 
complainant.” The clerk in taxing costs 
allowed the usual docket fee of $20 on 
final hearing, to the defendant's solici- 
tor, in accordance with the usual prac- 
tice of his office to tax the docket fee 
for the prevailing party in every equity’ 
case disposed of by order of court, 
otherwise than by agreement of parties. 
Frorr. this an appeal was taken and the 
matter submitted to the court. It was 
held that in an equity case where an 
order dismissing the bill with costs is 
obtained before decree and without 
notice to the defendant, or hearing or 
consideration by the court, the solici- 
tors fee of $20 will not be allowed. A 
valuable note by the editor of the Fed. 
Reporter is appended to the report of 
the case giving a digest of the decisions 
relating to fees and costs in the United 
States Courts. 





Tue Board of Chosen Freeholders of 
Hudson county finds itself in a very 
unfortunate position by reason of the 
peculiarity of its constitution under 
the act of 1875, P. L. page 324, by 
which it was reorganized. It is im- 
possible in the space at our command 
to note the various difficulties into 
which it has been plunged or to 
explain the complicated litigation in 
which it has become involved. There 
are suits between rival Clerks, several 
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cases against the Director, an applica- 
cation fora mandamus and suits by 
members of various committees against 
the Board, and apparently questions as 
to the legality of the acts of everybody 
concerned. The latest diversion is a 
violent struggle to get into the Peni- 
tentiary between two respectable citi- 
zens; and while they are quarrelling as 
te which shall be Warden, the regular in- 
mates of thatinstitution whose choice of 
residence is more limited, are deprived 
of that watchful care which they have a 
right to expect. Political feeling is of 
course at the bottom of it all. Some 
new legislation is certainly needed. 
The decisions of the Supreme Court 
in some of the cases are given in this 
number. The Board was reorganized by 
the act mentioned in 1875. A Director 
at large is elected in November by the 
people of the county for a two-years’ 
term. He'has a veto power in certain 
cases which it requires a two-thirds 
vote of the Board to overcome, The 
general laws relating to the boards of 
Chosen Freeholders are made by the 
act to apply to the new organization, 
which is also vested with all the pow- 
ers and privileges of the original Board, 
The act makes no provision for a Clerk. 
This subject is therefore governed by 
the general law by which it is provided 
that a Clerk shall be elected annually. 
The new Board of Freeholders. elected 
in April, 1882, met May 2d for its an- 
nual meeting, the Director at large, 
elected in November, 1881, presiding. 
Section 10 of the act provides for the 
appointment of officers, agents and em- 
ployees, and requires that such ap- 
pointment shall be approved by the 
Director. The Board consisted of 
twenty persons, the Director being in 
accord with the minority, which con- 
sisted of seven members, and succeed. 
ed with the aid of the Director in 
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blocking the proceedings of the ma- 
jority in a most pertinacious way. The 
majority undertook to elect a Clerk, 
but this was declared out of order. 
Appeals were taken, which were also 
declared out of order. Numerous ad- 
journments were had, and finally, after 
all tactics had been exhausted, the Di- 
rector and seven members of the mi- 
nority bolted and left the majority to 
their own devices. These seem to have 
resulted in small success. They elected 
a new Director and a new Clerk. 
Thereupon the former Clerk, who 
claims to hold over, refused to deliver 
up the insignia of his office, namely, 
the seal and documents of the Board. 
An application was made by Charles A. 
Billings, the newly elected Clerk, for a 
mandamus against George B. Fielder, 
late Clerk of the Board, to compel him 
to deliver to the relator the common 
seal, minutes, papers, documents, etc., 
belonging to the Board. On this ap- 
plication it was held that Billings was 
not lawfully elected and cannot be in- 
vested with the insignia of his office, 
As a legal voter and taxpayer in Hud- 
son county he has a legal status to 
enable him to institute a proceeding to 
test the title of the incumbent by quo 
warranto, and will be given leave to 
file an information for that purpose. 
In the case of the State, Henry A. 
Greene, Pros., v. The Board of Chosen 
Freeholders, the writ brings in question 
the action of the Director at large in 
appointing standing committees and 
the designation of certain mem- 
bers of the Board, of whom the 
Prosecutor is one, as members of such 
committees. There is a dead lock be- 
tween the Director and the members 
of the Board. The members can do 
nothing in opposition to the Director 
without a two-thirds vote, which can- 
not be had, and the Director is power- 
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less without the support of a majority, 
which he cannot obtain. Neither party 
will yield. In this state of affairs the 
Director appointed a number of im- 
portant committees under the rules of 
previous boards. Greene, the Prose- 
cutor, brings these proceedings to test 
the validity of the appointments. The 
present Board had not adopted any 
‘rules, and it was held that therefore 
the only authority which the Director 
could invoke for his action in appoint- 
ing these committees did not exist, and 
that all his appointments of committees 
should be set aside. 





Section 3,893, Rev. Stat. of the 
United States, by which “every ob- 
scene, lewd or lascivious book, pam- 
phlet, picture, paper, writing, print or 
other publication of an indecent char- 
acter,” is declared non-mailable, has 
been held in the case of the United 
States v. Loftis, U. 8. District Court, 
Oregon, Fed. Rep. Aug. 1, 1882, not 
to apply to letters contained in sealed 
envelopes. A letter, unless it is non- 
mailable by reason of something upon 
the outside of it or the envelope io 
which it is contained, is held to be 
mailable without reference to the char- 
avter or morality of its contents. This 
question has never been settled in this 
District, although several important 
cases have been tried upon indictments 
found under this section, for sending 
by mail indecent writings contained in 
closed letters. The point here decid- 
ed was not raised in the cases in this 
District. The last case of this char- 
acter tried in this District was in Feb., 
1880, and the court has since that time 
intimated that its view upon this 
point would be similar to that express- 
ed in the present case. The same view 
was also held by U. S. Commissioner 
John J. Allen in the case of the U. S. 
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v. Williams, brought before him in 
Brooklyn. The cases of this character 
which have arisen in this District dur- 
ing the last two years have, therefore, 
been discussed by the Grand Jury or 
withheld from it in accordance with 
the view expressed by the court and 
held by the Commissioner. The ques- 
tion has now been definitely settled by 
the court in the case referred to. 





RECEIVERS. 





Tue QursTion of the extent of the 
power of railroad receivers to charge 
the property entrusted to them by the 
court with liens paramount to the 
claims of mortgage creditors is becom- 
ing more and more important. The 
doctrine that they had any power at all 
to do so, is of very recent growth. It 
was broached in the case of Meyer v. 
Johnson, 53 Ala., and was then assert- 
ed, with hesitation, as applicable to 
very extreme cases, where, in order to 
relieve the necessities of insolvent rail- 
roads already mortgaged beyond their 
value, and to keep them in operation 
so as to save them from such ruin as 
would destroy the interest of the mort- 
gages themselves, the court might 
charge the property to a moderate ex- 
tent and by special provisions, in 
priority to the mortgages. Soon after- 
wards this doctrine, so alluring to re- 
ceivers and to those who are interested 
in their operations, was greatly expand- 
ed, and court after court accepted it, 
each taking a step in advance of the 
others, until at last it is asserted as the 
settled law of the land, and the limits 
so cautiously fixed in the beginning 
have been gradually broken down. 
They have not, however, been wholly 
obliterated. Even now, the extent of 
the doctrine is that a receiver of a rail- 
road, in case of great and urgent ne- 
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cessity for muney to keep the road in 
operation, may obtain from the court 
special authority to issue a certain fixed 
amount of certificates of indebtedness 
which shall be prior to the mortgages, 
without the consent of the mortgagees. 
But it is manifest that this is opening 
the access to a tempting field of enter- 
prise. When a receiver has once got 
fairly in possession and has no interest 
to pay, and no hungry mortgagees to 
disturb him by vexatious legal proceed- 
ings, when those who surround him 
are alluring him into new enterprises 
and outside ventures for the increase 
of his earnings, and when “ urgent ne- 
cessities” are so readily created and 
pressed upon his attention, it is natu- 
ral that both he and the court which 
relies upon him should be tempted to 
stray further and further from the nar- 
row limits of the original doctrine. 
A strikipg instance of this tendency is 
found in the recent case of Langdon v. 
The Vermont & Canada Railroad Co., 
decided by the Supreme Court of that 
state. We have not the text of the 
decision, but gather the general facts 
from the argument of Mr, Edward J. 
Phelps against the power of the 
receivers to make the charges 
sustainel by the decree of the 
court. The result of that case is cer. 
tainly astonishing to those who have 
been accustomed to suppose that mort- 
gages, duly executed and recorded, 
upon railroads as well as upon houses, 
are indeed paramount liens, and not to 
be extinguished without the consent of 
their owners. More than twenty years 
ago the Vermont and Canada Railroad 
was leased to the Central Railroad Co., 
for an ample rent. The Central be- 
came involved and the rent was not 
paid. Suit was brought to recover it, 
and a receiver of the earnings of the 
roads was appointed for the purpose of 
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collecting and paying over the rent. 
In 1864 the rent was adjusted, but by 
some arrangement among the various 
parties interested in the connected rail- 
road system a decree was signed in that 
suit by which certain receivers, acting 
under an “advisory committee,” were 
authorized to run all the roads as the 
vfficers of the court. They did run 
them until, to use a vulgar phrase, they 
“ran them into the ground.” By leas- 
ing and purchasing outside property, 
and indulging in all sorts of ventures 
and extravagances, they incurred a 
debt of millions, which they were ut- 
terly unable to pay, and which if made 
a prior charge would practically des- 
troy the rights of the mortgagees, and, 
if a charge on the Vermont and Cana- 
da, would virtually wrest it from its 
owners. We understand the result of 
the decision to be that these receivers’ 
debts are a paramount charge upon the 
Vermont and Canada. And thus it 
comes to. pass that a railroad, free from 
encumbrance, and leased to another 
road for a good rent, in a suit to recov- 
er its rent unpaid, finds itself in charge 
of receivers for twenty years, and at 
last discovers that the result of its suit 
for rent is to lose entirely the property 
rented! And this by the regular course 
of judicial proceeding, all being done 
decently and in order, by the decrees 
of a court of equity. It is not to be 
wondered at that Mr. Phelps, acting 
for the road thus obliterated, made this 
indignant protest against the abuse of 
the powers of a receiver: “A receiver- 
ship is one thing or the other. It is 
the exercise of the judicial power of the 
court, by which its officer takes proper- 
ty and sells it, or converts it, or ad- 
ministers it, under the direction of the 
court, or else it is nothing. The theory 
that the court can be prostituted to be 
the handmaid of such a piece of busi- 
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ness as has been going on here for 
twenty years in the face of the public ; 
that they are to be made, not the ad- 
ministrators, but the hewers of wood 
and drawers of water to the adminis- 
trators of such a business as this—the 
doorkeepers to this disreputable syndi- 
cate —what a proposition itis? How 
can it be talked about seriously? This 
new idea will exterminate in due time 
the whole business of receiverships. 
It will deprive the Court of Chancery 
of its greatest potency for mischief. 
We shall get rid of receiverships in due 
time if that continues, because there is 
a point beyond which the Anglo Saxon 
race will not submit.” And we need 
not be surprised at the adjuration to 
the court by which he closed an argu- 
ment, evidently hopeless: “If the jus- 
tice of this case is nothing; if these 
strangers within our gates are not to 
be considered, whuse faces have grown 
familiar by haunting the purlieus of 
this conrt in the lessening hope that 
those principles of law that prevail 
everywhere else would sometime assert 
themselves here, and that some rem- 
nant of their property might yet be 
saved to them,—shall not the sanctity 
and symmetry of the general law be re- 
garded? Courts have nothing to do 
with favor or with consequences, so long 
as they are legal consequences. But 
with the maintenance of the solid prin- 
ciples of law and justice they have 
everything to do; and it is for them 
above all others to remember that 
‘where law ends tyranny begins.’” 

In this state, by the law of 1874, it 
is the daty of the Chancellor to operate 
insolvent railroads through receivers 
for the benefit of the public. It has 
been done to an unusual extent during 
the last ten years, and it has been done 
prudently and successfully. Thus far 
we have no ground for the reproaches 
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so indignantly expressed before the 
highest court in Vermont by one of the 
ablest lawyers in the country. But it 
has been because our Court of Chance- 
ry has carefully kept within just limits 
in the exercise of this dangerous pow- 
er. And when, through any pressure 
or temptation, those limits shall be 
transgressed, we shall hear the same 
outcry, and we may look for the doom 
of receiverships denounced so solemnly 
by Mr. Phelps. It is not likely in New 
Jersey that any tyranny will be suffer- 
ed which can only begin on the “ end 
of law.” A. Q. K. 


THE WORK OF THE ENGLISH 
COURTS. 





Some interesting facts may be gath- 
ered from the annual judicial statistics 
of England, the volume of which for 
1881 has lately been published. The 
Times in speaking of this volume ex- 
presses regret that they have not a 
Ministry of Justice by which state- 
ments might be made to the House of 
Commons regarding the progress of 
crime, the cost of the administration of 
justice and the general manner in 
which the work of the department is 
done. “In the meantime, Lowever,” 
the Zimes says, “the blue books will, 
if properly studied, tell not a little of 
the working of this machine.” ‘In the 
main,” it adds, “ the impression obtain- 
ed from them is a sense of wonder at 
the vastness and complexity of the ar- 
rangement necessary to secure order, 
to punish offenders and to keep the 
Queen's peace, and a sense of regret 
and almost despair at the magnitude 
and cost of the means required to 
secure these ends.” 

The disproportion between the mag- 
nitude of the machinery and the small- 
ness of the sums involved is strikingly 
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illustrated by the fact which appears 
from this volume of statistics, that the 
total amount recovered in actions at 
law tried or otherwise dealt with at 
London and Westminster in 1881 was 
only £182,993. The greater number 
of verdicts obtained at London and 
Westminster were for sums under 
£100, and only two verdicts were for 
sums over £5,000. The proceedings in 
the Chancery Division show a very 
different state of things. It possesses 
important administrative as well as 
judicial functions and this fact draws 
to it large sums. The total amount 
of cash and other securities paid into 
court was £18,827,401 4s. 1ld. “Even 
the actual judicial business,” says the 
Times, “ transacted by that Division 
is considerable, and it shows no sign 
of decline.” 

Suits for libel and for breach of 
promise of marriage do not occupy so 
important a place as might be suppos- 
ed from the notoriety which they ob- 
tain. The amounts recovered in such 
cases in 1881 at London and Westmin- 
ster were only £2,115 and £6,180. 

Trial by jury is not so important a 
part of the judicial system as is sup- 
posed, for it appears that only 1,154 
suc!: trials took place in the year 1881. 
In regard to trial by jury in criminal 
as well as civil cases the Zimes says: 
“Perhaps the most striking feature is 
the enormous growth of summary jur- 
isdiction as compared with proceedings 
by indictment and trial by jury. The 
former which was once regarded as an 
exotic, scarcely to be tolerated, and 
contrary to sound constitutional doc- 
trine, is now employed in all but a 
small fraction of the cases. In crimi- 
nal and civil proceedings alike the in- 
stitution of trial by jury seems stricken 
by weakness.” It appears that in the 
county courts, although suitors have a 
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right to a trial by jury, they seldom 
make use of it and that as against 
631,647 cases determined without a 
jury only 981 were determined with 
one. We have no doubt that if a full 
report were made of all the cases tried 
in Quarter Sessions and Special Ses- 
sions, it would appear that in New Jer- 
sey there are many more criminal cases 
tried without a jury than with one; 
and in civil cases, if only the trial by 
jury were not made a matter of course, 
we are confident that litigants would 
generally choose a trial by the judge 
alone. This would greatly facilitate 
the disposition of causes. 

The business of the county courts in 
England is increasing rapidly at the 
expense of that of the superior courts. 
The number of plaints issued in 1881 
wags much more than one million and 
the amount claimed by suitors was 
about one million and three quarters 
sterling. The statistics show that the 
plaintiffs’ chances of success are even 
greater in the county courts than in 
the superior courts, Itis said that the 
plaintiff's chances of success are usually 
three to one and this appears to be 
the case in the superior courts where 
the number of plaintiffs who succeeded 
in 1881 was 686 while the number of 
defendants was 270, but in the county 
courts 97.5 per cent. of the judgments 
given in 1881 were for the plaintiffs, 
It may be that this accounts for popu. 
larity of these courts with the plain- 
tiffs, but we are inclined to think that 
it does not and that it merely results 
from the fact that in the kind of causes 
which come into these courts the de- 
fendant seldom makes resistance unless 
he has a good defense. It seems, how- 
ever, that the comparison between the 
superior and inferior courts is not 
quite fairly made by these figures ; for 
those relating to the former must be 
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referred to litigated causes and in the 
case of the latter they include all the 
judgments entered up whether by de- 
fault or not. The writs of summons 
issued in the Queen’s Bench in 1880 
and 1881 were respectively 53,333 and 
55,763, and in not one-half of these 
were judgments entered up, and the 
greater part of such judgments were 
entered not after trial but by default. 
The proportion, however, in favor of 
the plaintiff remains much larger in 
the county courts. 

The business of the highest courts 
of appeal in England is exceedingly 
small compared with that of our own 
courts of last resort. The Lords of 
the Judicial Committee of the Privy 
Council sat 106 days and disposed of 
53 cases, The total number of judg- 
ments delivered by the House of Lords 
was only 37. The cases seem to stop 
at the two intermediate courts of ap- 
peal. These transact a large amount 
of business. They sat 312 days. This 
seems to suggest that intermediate 
courts of appeal would go far to re- 
lieve the pressure upon our own Fed- 
eral Supreme Court. But it must be 
remembered that in England the inter- 
mediate courts are composed of judges 
of the bighest ability. 

Imprisonment for debt seems to be 
much more frequent in England than 
itis with us. It sppears that 5,544 
debtors were imprisoned in the course 
of the year 1881. 

We may note one other fact which 
appears from these annual reports, It 
will not be thought surprising in view 
of our own experience. This is that 
there is an unfailing disproportion be- 
tween the males and the females con- 
victed of crime. The number of males 
is usually four times that of the 
females. One fact may be added to 
this mixed collection, although itis not 
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mentioned in the blue book, and that 
is that the new law courts are to be 
opened for judicial business at the 
beginning of Hilary Term unless in- 
deed the Queen consents to open them 
in person, in which case the ceremony 
will be postponed until December.— 
Ep. | 





THE FREIGHT-HANDLERS’ 
STRIKE. 





The recent effort to compel a great 
railroad corporation to carry more 
freight than the exigencies of their 
situation permitted was a curious in- 
stance of the survival of ideas which 
belong to a ruder form of civilization. 
The savage appeals to his deities to ar- 
rest inconvenient natural phenomena, 
but we might suppose that as knowl- 
edge advances men would look. into the 
causes of their commercial difficulties, 
and not seek to have them solved in a 
sort of supernatural manner. But even 
now the people of the state of New 
York, in their corporate capacity, act- 
ing through their highest law officer, 
solemnly present their supplication to 
a judge of the Supreme Court, begging 
him by his fiat, called a mandamus, 
to command the great railroad systems 
of the state to carry all the freight of- 
fered to them whether it is physically 
possible or not. It was well under- 
stood that the only reason why the 
companies did not carry all their 
equipment would permit, was that, by 
a sudden strike, the men who handle 
the freight refused to work unless 
their wages were advanced to an indi- 
cated point. It was an emcrgency in 
which the railroads were suddenly ar- 
rested in the discharge of functions 
which it was their interest and desire 
to fulfil, It was the same sort of 
exigency that occurs when a steamboat 
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sinks, or a train is wrecked, or a bridge 
breaks down, or a hotel burns up. 
Those who suffered by the disaster while 
in actual use of the accommodations, 
can seek their legal remedy, but those 
who wanted to use them, and were de- 
layed by the catastrophe, must wait 
until matters are righted. It is as 
idle and absurd to seek relief from a 
gentleman who happens to exercise 
judicial functions, by means of any 
edict he can issue, as it was to appeal 
to the Pope for a bull against the 
comet, or for the savage to cry to his 
idols to stop an eclipse, 

The attempt was justified upon sev- 
eral grounds, but none of them were 
plausible enough to relieve it from the 
charge of absurdity. It was said that 
the delay and damage to the merchants 
were so ruinous as to require extra- 
ordinary intervention. But the same 
reasoning might have sent the planters 
of the Mississippi valley to the courts 
for relief against the inundation, or 
the merchants of the east for judicial 
writs compelling railroads to carry 
freights through Chicago while it was 
burning. 

It was insisted that the railroad 
companies are public corporations hav- 
ing valuable franchises and may be 
compelled by the courts to use all their 
facilities. But this was begging the 
question, and the simple answer was 
that they were carrying all the freight 
they could; that they were anxious to 
carry more, and were really striving to 
do so,and that no judicial mandate 
could help them or furnish a stronger 
motive than their own interest, It was 
said again that they ought to pay the 
wages demanded and restore the full 
current of their business. But this 
would be giving to every one of the 
judges authorized to issue a mandamus 
¢he power to fix the wages of em- 
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ployees, and to raise them often 
upon popular clamor, in defiance of 
the laws of political economy. This 
would be a vain effort, and if it 
were made by any judge it would bring 
the whole business of running railroads 
from the judicial bench into utter dis- 
credit. The business is extensive and 
dangerous enough already, under the 
modern doctrine of Receiverships. 

But the main argument was that the 
railroad companies are “common car- 
riers,’ and therefore bound to exercise 
all their powers in the service of the 
public as such. A common carrier is 
indeed bound by peculiar responsibili- 
ties, and held to stringent obligations. 
He is responsible for loss or injury 
to the goods he carries, occurring from 
any cause but the “act of God or the 
public enemy,” and the doings of the 
strikers are not to be classed in that 
category. It was held in 1857, in the 
case of Blackstock v. N. Y. & Erie R. R. 
Co. (20 N. Y., 48), that where the Erie 
Railroad Company received potatoes in 
Buffalo to deliver in New York, and 
they spoiled on the way, the corpora- 
tion was not excused by the fact that 
148 out of 168 of their engineers sud- 
denly struck because of a rule which 
afterwards proved salutary and neces- 
sary. Butit was not suggested that 
all the farmers who wanted to send 
potatoes and were delayed by the 
strike, were entitled to damages—much 
less that the whole people could rise 
up and invoke the judges to compel 
the trains to run whether there were 
any engines or not. That would have 
seemed too much like the savage ap- 
pealing to his medicine-man for relief 
against the powers of nature. 

A carrier is bound to do his work 
promptly and impartially as far as his 
equipment will permit. He may, if he 
enjoys public franchises, be compelled 
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to exercise them reasonably, and not to 
neglect or abandon them without cause. 
But as Judge Denio said in the case 
referred to, “a railroad company is not 
liable if it does not meet any and every 
emergency, however great and sudden 
and be ready to carry all that may be 
offered for freight or passage under all 
possible circumstances.” It has always 
been held a good excuse for the carriers’ 
refusal that his carriage was full, or 
that he cannot at the time and in the 
way proposed receive the goods with- 
out unreasonable loss or inconvenience. 
This is so obvious in the ordinary case 
of a full coach, a steamer with its com- 
plement, an omnibus with its seats 
filled, or any vehicle suddenly broken 
or deprived of its driver, that no one 
thinks of questioning it, and it would 
seem almost ridiculous to make any in- 
convenience resulting, however severe 
and widespread it might be, a matter 





of public complaint. So in the case of 
the railroad companies, urged by any 
motive of interest to carry all the 
freight they can, but crippled for the 
moment—whether by those natural 
causes which we illogically call “ the 
act of God,” or by those causes, natural 
also in another sense, arising from the 
wrongs or the passions of men—the 
remedy is not to be found in any fran- 
tic appeal of the people to their judges, 
as the cry of the savage to his idol was 
not the true remedy for the eclipse. 
With us, as with him, the plan is to 
wait till the eclipse is over. Judge 
Haight of course refused the applica- 
tion, but he did not put his decision 
on broad grounds. He indulged in 
some expressions about his interest in 
the rights of the laboring classes,which 
were entirely outside of the case, and 
tended to impair the effect of his 
judicial action. A. Q. K. 





NEW JERSEY SUPREME COURT. 


BILL OF INDICTMENT—SECOND- 
ARY EVIDENCE. 





Christopher T. Magrath, ads. The State. 
[June Term, 1882.]} 
The omission of the endorsement, ‘‘ A True 
Bill,” upon a bill of indictment, will not 


vitiate the indictment. 

Proof of a resolution of Common Council must 
be by production of the minutes and not by 
parol evidence. 

From Cape May Oyer and Terminer. 
Motion for a new trial sent to this 
court for its advisory opinion. 

Mr. Potter for the motion. 

Mr. Hoagland for the State. 

Brastey, C, J.: Before the Oyer and 
Terminer a motion was made to quash 
the indictment in this case for the rea- 
son that it was not endorsed with the 





siguuture of the foreman of the grand 
jury, por marked with the customary 
formula of its being a “ true bill ;” and 
it was strongly pressed on the argu- 
ment before this court, that such a 
mode of authentication was indispensi- 
ble to the legality of the procedure. 
According to the ancient English 
methods it may be reasonably sup- 
posed that the form of authentication 
in question was an essential part of 
criminal practice. In that system the 
endorsement by the foreman was the 
only certification to the court of what 
the action of the grand inquest had 
been in any given case, and in the ab- 
sence of such certification, there was 
nothing on the record, or in any part 
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of the conduct of matters, to indicate 
either distinctly or obscurely whether 
a bill in a particular case had been 
found or not found, The fact that a 
bill had been presented to the court, in 
open session by the grand jury, afford- 
ed no intimation whatever touching the 
views of that body with respect to it. 
This unavoidably resulted from the 
course of the proceedings, which were 
concluded in this wise. Bills or formal 
accusations of crimes were drawn up 
and presented to the grand jury, who, 
after investigation, if they thought any 
particular accusation groundless,caused 
to be endorsed upon it the word igno- 
‘amus, or the phrase, “not found,” or 
if the opposite opinion was entertained, 
then the bill was endorsed with the 
words, “a true bill,” and such bill, 
some being certified to have been 
found and others to have been ig- 
nored, were in a promiscuous body 
handed in by the grand jury to the 
court. It is manifest, therefore, that 
in such a state of affairs the court had 
nothing to guide it in ascertaining the 
purpose of the grand inquest in any 
particular instance, except this en- 
dorsement upon the bills, and it is not 
surprising, therefore, to find the court, 
as was the case in The King v, Lord, 
Yelverton 99, saying that “the en- 
dorsement is part of the indictment 
and the perfection of it. In fact, how- 
ever, it is obvious that such an en- 
dorsement was no part of the bill, but 
was the extrinsic indicium that the 
grand juiy had officially declined to 
make the accusation contained in the 
indictment. The endorsement that the 
bill was “a true bill,” was the formal and 
sufficient certification of that essential 
fact, and in the absence of such a cer- 
tificate there was absolutely nothing 
before the court to show such essen- 
tial fact. 





But although this was undoubtedly 
the settled course of the English 
practice in this respect, and although 
from the nature of such practice the 
omission of an indorsement in one of 
the usual modes upon an indictment 
would have left it entirely uncertain 
whether such bill had been found or 
n ot found, Ido not perceive that it 
was concluded at common law that 
such method of certification of the 
purpose of the grand jury was the 
only admissible. method. All that ap- 
pears to have been concluded is that 
some certificate in this respect was 
necessary, and we also perceive that 
the one above described was the ap- 
proved form in vogue. No judgment 
has declared that if the finding ofa 
bill of the grand inquest had been made 
to appear in a manner equally certain 
with that which arises from the usual 
endorsed certificate of the fact, that 
such an authentication would have 
been insufficient or invalid. The ob- 
ject aimed at is, that the court should 
be informed with the requisite certain- 
ty, that the inquisitional body had 
found the accusation true, but the mode 
of giving such information is but the 
form of the transaction. 

But in this state, as every practition- 
er is aware, the mode of proceeding 
with respect to the particular in ques- 
tion, is very different from the practice 
above described. In our procedures 
bills are not drawn up beforehand and 
presented for adoption or rejection by 
the grand jury, but to the contrary 
they are drawn subsequently to the in- 
vestigation, and consequently there are 
no bills in this course of law which are 
‘not found.’ The result is that all the 
bills which the grand jury bring into 
court, are such as have been found by 


‘them, and therefore the act of present- 


ing them to the court is a certification 
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that they have been officially found, 
The question thus, then, arises wheth- 
er such an authentication has not that 
degree of trustworthiness that it ought 
to satisfy all legal requirements. I 
confess that I do not see why such an 
assurance as the grand jury make to 
the court on this subject in our prac 
tice should not be held to be sufficient. 
The bills presented are in open court 
declared by the grand jury to be the 
bills which they have found, and such 
bills are at the same time handed to 
the officer of the court to be by him 
filed. Such a proceeding the court 
and the grand jury being thus in con- 
tact, would seem to exclude all nowi- 
nal apprehension of the intervention 
of error or imposition. It was in this 
mode that the bill now before the court 
was brought into the Oyer and Ter- 
miner, and it seems to me that it is 
putting a strain upon common sense to 
infer that there is the least doubt that 
it was duly found by the grand inquest, 
This being so I am unwilling to hold 
that the omission of a form will vitiate 
the proceedings. In Rookwood’s case, 
13 Howell St. Trials 139, Chief Justice 
Holt placed this subject in a very rea- 
sonable light. He says: “ An indictment 
is not an indictment till it be found; 
it is only a writing prepared for the 
ease of the grand jury, and for expedi- 
tion; it is nothing till it is found for 
the jury make it an indictment by find- 
ing it ; they may alter what they please, 
or refuse it absolutely, and if the jury 
upon examining the witnesses would 
only present a matter of fact with time 
and place, the court might cause it to 
be drawn up into form without carry. 
ing it to the jury. Again there needs 
no billa vera for that is only the jury's 
owning that which the court has pre- 
pared for them.” The grand jury in 
the present instance having owned the 
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bill as their finding, I think it was by 
that means sufficiently identified and 
authenticated. 

The American authorities are in con- 
flict on this subject, but I agree with 
Mr. Bishop as he expresses himself in 
his book on Criminal Procedure, that 
the foregoing doctrine adopted by me 
is that which is “best sustained by 
roason, and as well sustained by au- 
thority as any other;” 1 Crim. Pro. 
Sec. 141. This first ground of objec- 
tion cannot be sustained. The remain- 
ing exception taken to the proceedings 
at the Oyer relates to the admission of 
a certain piece of testimony. 

The indictment charged that the de- 
fendant being a member of the city 
council of Cape May unlawfully fur- 
nished supplies to and for the city of 
Cape May, the expense of which sup- 
plies was paid by the city council of 
which the said Christopher T, Magrath 
was a member. 

The gravamen of the offence was the 
payment of these moneys by the body 
to which the defendant belonged. It 
was therefore incumbent on the prose- 
cution to show net only payment but 
payment by this city council. 

The testimony on the part of the 
state on this subject was this: The 
treasurer testified that he made the 
payment to the defendant for their sup- 
plies ; that he made it irregularly with- 
out the order of the common council, 
and in order to show the assent of 
common council to such act, he pro- 
ceeded to state that the common coun- 
cil subsequently by a formal resolution 
in their minutes ratified the payment. 
The defence insisted that if such reso- 
lution was passed the proper proof was 
the minutes of the common council and 
that parol evidence was not admissible 
and could not supply its place. The 
evidence objected to was admitted 
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and I think in this particular an error 
in law is exhibited. The action of 
common council was a necessary part 
of the case of the state, and as there 
was written and formal evidence of 
such action, secondary evidence under 
the circumstances should not have been 
introduced. 

The rule fora new trial must be 
made absolute. 





NOTES OF RECENT DECISIONS. 





Contracts.— Written and Parol Evi- 
dence— Limitations and Eaceptions to 
Ride—Lease— Warranty. 1. The rule 
of evidence that where parties have put 
their contract in writing, the written 
contract shall be the only evidence of 
the contract as finally concluded, and 
that oral testimony of what was said 
and done during the negotiations will 
not be “admitted either to contradict 
the written contract or to supply terms 
with respect to which the writing is 
silent, is designed to enable parties to 
make their written contracts the only 
evidence of their undertakings, and to 
protect themselves from the hazard of 
uncertain oral testimony with respect 
to their engagements, and is arule in- 
dispensable to the security of contract- 
ing parties. 

2. The exceptions to this rule are 
(1) where the written contract is in- 
complete and on its face does not pur- 
port to contain the whole agreement 
between the parties; (2) where the 
parties in negotiating the agreement 
which is reduced to writing, have also 
entered into another agreement by 
parol which is collateral to the written 
contract, and is on a subject distinct 
from that to which the written con- 
tract relates. 

3. The only criterion of the complete- 
ness of the written contract as a full 
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expression of the terms of the agree- 
ment is the contract itself. If the 
written contract purports on its face to 
be complete, and to contain the entire 
agreement of the parties, parol evi- 
dence will not be received to add an- 
other term to the agreement, though 
the written contract contains nothing 
on the subject to which the parol evi- 
dence is directed. 

4. To justify the admission of a 
parol promise by one of the contracting 
parties, made during the negotiation 
of a written contract,on the ground 
that it was collateral, the promise must 
relate to a subject distinct from that 
to which the written contract applies. 

5. Where the written contract pur- 
ports on its face to be a memorial of 
the transaction it supersedes all prior 
negotiations and agreements, and oral 
testimony will not be admitted of prior 
or contemporaneous promises on a sub- 
ject so closely connected with the prin- 
cipal transaction with respect to which 
the parties are contracting, as to be a 
part of the transaction itself, without 
the adjustment of which the parties 
cannot be considered as having finished 
their negotiations and finally con- 
cluded a contract. 

6. Upon the deir.ise of a factory and 
the fixtures and machinery in it, there 
is no implied warranty that the ma- 
chinery is in good repair or of sufficient 
capacity to do the,work for which the 
premises were let. 

7. Parties executed a lease in writing 
under seal, of a certain factory building 
which was then in use for manufactur- 
ing purposes; io the building were an 
engine and boiler for driving the ma- 
chinery ; the premises were rented for 
the purpose of manufacturing ivory 
buttons; the lease contained no cove- 
nant as to the condition or capacity of 
the machinery, the engine and boiler 
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being out of repair and incapable of 
doing the work for which the premises 
were rented, the tenant sued the land. 
lord to recover damages on an allega- 
tion of a breach of warranty. //eld (1) 
that oral testimony was inadmissible to 
prove that the landlord during the ne- 
gotiations for the lease, guaranteed that 
the engine and boiler were in thorough 
repair, and would furnish sufficient 
steam power for the business; and (2) 
that no such warranty was implied from 
the letting. 

8. Morgan vy, Griffiths, L. R. 6 Exch. 
70, and Erskine v. Adeane, L. R. 8 Ch. 
App. 756 disapproved.—Naumbery v. 
Young. Opinion by Depve, J. 

Election of Clerk.— Board of Free- 
holders—Director at Large— Powers 
and Duties of. 1. Section 10 of the 
act of 1875, p. 324, does not authorize 
the election of clerk of the Board of 
Freeholders of Hudson Co. Such clerk 
is to be elected by virtue of Sec. 8 of 
the general law concerning chosen free- 
holders, Rev. p. 128. 

2. A majority vote of the board is 
sufficient to elect such clerk without 
the approval of the Director. 

3. In the absence of the Director at 
large the board may elect one of its 
members to act as presiding officer at 
its meetings ; but all acts and resolu- 
tions of the board at such meetings 
upon matters requiring the concur- 
rence of the director at large must be 
submitted to such director for his ap- 
proval. 

4. Although a ruling of the Director 
at large cannot, under the act of 1876, 
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p. 222, be reversed by less than a two 
thirds vote, this court has power to 
correct any unlawful action of such 
director and to require him to execute 
the functions of his office.— Billings v. 
Fielder. On application for a man- 
damus. Opinion by Van Syoxet, J. 

Board of Freeholders.— Appoint- 
ment of Agents—Increase of Salary. 
The 10th section of the act of 1875, P. 
L. 324, provides that the board of 
chosen freeholders of the county of 
Hudson shall have power to appoint 
such officers, agents and employees as 
may be necessary to do the business 
of the said county and fix their com- 
pensation and term of service. 

The board at the beginning of the 
official year, beginning in May, 1881, 
appointed 18 persons for one year at a 
certain compensation. In April fol- 
lowing each person resigned, bis res- 
ignation was accepted and the board 
proceeded to reappoint the same per- 
sons to the positions which they lind 
filled respectively for the term of one 
year from the time of his appointment, 
in some instances at an increased com- 
pensation. Held, That the last ap- 
pointments were valid, but were sub- 
ject to the power of the present board 
to annul said action and reappoint 
whenever it chooses to do so. Held, 
That the increase of salary was illegal 
because of the last clause in section 10 
of the act of 1875.— The State, Green 
Pros., v. The Board of Chosen Free- 
holders of Hudson County and Frred- 
erick B. Budden, Director at Large. 
Opinion by Rep, J. 
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COURT OF CHANCERY OF NEW JERSEY. 


FRAUDULENT FORECLOSURE. 





Edge v. Goulard, et als. 
[Opinion filed September 12, 1882, | 

A strip of land forming part of mortgaged 
premises had been sold for use as a party 
wall. The remaining land was afterwards 
sold subject to the mortgage, which was as- 
sumed by the purchaser. An agreement 
was made between the purchaser and the 
holder of the mortgage that the land should 
all be sold under foreclosure and bought at 
a nominal price by the former, who should 
afterwards pay off the mortgage. ‘The 
mortgage was foreclosed and the property 
was struck off to the former owner of the 
larger piece, at the full amount due, and he 
afterwards paid off the mortgage, The pur- 
pose of the sale was to obtain title to the 
party wall without paying for it. 

On a suit brought by the owner of the party 
wall t# set aside the foreclosure, it was held 
that he was entitled to relief. 

Bill for relief. On general demurrer 
by all the defendants. 

Mr, Flavel McGee for demurrant. 

Mr. J. Garrick for complainant. 

Tue Cuancettor: This suit is brought 
to obtain relief against frandulent fore- 
closure proceedings in this court, The 
bill states the following facts : 

On the thirtieth of April, 1868, Abby 
A. McLoughlin, being the owner of cer- 
tain land in Jersey City, gave a mort- 
gage for $2,400 thereon to Washington 
B. Williams, Esq., Master in Chancery. 
Mr. Williams, on the twenty-sixth of 
April, 1871, assigned the mortgage to 
Letitia Gordan, executrix. 

In August, 1868, Mrs. McLaughlin 
died. By her will she gave all her 
property to her daughter Margaret. 
The latter, May 1st, 1869, gave a mort- 
gage for $4,000 on the same property 
to Mr. Williams, as Master, and he as- 
signed it in July following to Jesse 











Paulmier, executer, who the same day 
assigned it to the Jersey City Insur- 
ance company. 

On the fifth of January, 1870, Mar- 
garet McLaughlin for the consideration 
of $300, conveyed to Mrs. Martha M. 
James, for use as a party wall, a strip 
of land on the southerly side of the 
mortgaged premises, four inches wide 
by thirty-six feet in depth, together 
with so much of the wall of the house 
on the mortgaged premises as was on 
that strip; and in April, 1877, Mrs. 
James conveyed it to the complainant. 
In March, 1878, Margaret McLaugblin 
conveyed to the complainant two other 
parts of the mortgaged premises, one 
being the rear thereof and the other a 
continuation of the before mentioned 
strip of four inches in width from the 
westerly end of the strip to the rear 
land just mentioned. In October, 
1874, she conveyed to the defendant, 
Catharine Goulard, all of the mortgag- 
ed premises except the parts before 
mentioned—the strip previously con- 
veyed to Mrs. James and the parts 
subsequently conveyed to the complain- 
ant. The consideration of the deed to 
her was $11,500, and she assumed the 
payment of the two mortgages as so 
much of the purchase money. About 
the first of January, 1880, she and her 
husband, the defendant, Thomas Goul- 
ard, entered into an agreement with 
the bolder of the mortgages that Mrs. 
Gordan, the holder of the first mort- 
gage, should bring a suit ior the fore- 
closure of her mortgage and make the 
holder of the other and the complain- 
ant parties thereto, and that the whole 
of the mortgaged premises should at 
the sale thereunder be purchased by 
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Mr, Goulard at a nominal price, and 
after such purchase he and his wife 
should pay off the mortgages. 

Both Goulard and his wife were then 
solvent and able to. pay off the mort- 
gages, but their object in procuring 
the foreclosure was to to enable them 
thereby to obtain title to the complain- 
ant’s part of the mortgaged pfemises 
without paying any consideration 
therefor. The snit was brought ac- 
cordingly, and at the sale the property 
was bought in in behalf of Goulard by 
the solicitor of the complainants in the 
foreclosure suit for $3,500 and Goul- 
ard obtained a deed from the sheriff 
therefor accordingly, and at or about 
the same time he and his wife paid off 
the mortgages but did not cancel them 
of record. The sheriff's deed was giv- 
en on or about the eighth of July, 1880, 
and on the fifteenth of the same month 
Goulard and his wife gave a new mort- 
gage to Mrs. Gordan on the part of the 
mortgaged premises conveyed to Mrs. 
Goulard by Margaret McLaughlin and 
the complainant's land before mention- 
ed on the rear of the mortgaged prem- 
ises. The complainant did not learn 
of the existence of the agreement above 
mentioned between the Goulards and 
the mortgagees, or that the property 
had been bought in for Goulard until 
after the execution and delivery of the 
sheriff's deed. The complainant has 
no adequate remedy at law by suit on 
the covenants in bis deeds for the loss 
of the land on which the wall stands, 
because the beams of bis house (which 
has been built for eight years) are at 
one end supported by the party wall, 
and he cannot build a new wall, for it 
must, on account of the nature of the 
land, be supperted on piles, the driv- 
ing of which Goulard’s house renders 
impossible. Neither the deed to Mrs. 
James nor that to the complainant 
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from Margaret McLaughlin conveys 
the land subject to the mortgages or 
either of them or any part thereof. 
The bill prays relief as against the 
Goulards and Mrs. Gordan. It al- 
leges that the latter had full notice of 
the complainant’s equity when she took 
her mortgage fiom the Goulards. 

On the foregoing facts there can be 
no doubt of the complainant's right to 
the relief which he seeks, The Goul- 
ards, according to the statements of the 
bill, conspired with the mortgagees to 
defeat, by means of foreclosure pro- 
ceedings, which were not only collu- 
sive but a mere sham, and to deprive the 
complainant of his property merely for 
the benefit of the Goulards, and they 
accomplished the purpose. The collec- 
tion of the money due on the mortga- 
ges was no part of the object of those 
proceedings, for it was agreed that the 
property should be struck off at the 
sheriff's sale to Goulard as the pretend- 
ed purchaser thereof at a nominal 
price, and that he and bis wife should 
then pay off the mortgages. Mrs, 
Goulard having assumed the payment 
of the mortgages in the conveyance by 
Margaret McLaughlin to her, was by 
virtue of her assumption bound in 
equity to protect the complainant as 
the grantee of Margaret McLaughlin 
of part of the mortgaged premises at 
least to the extent of the value of Mrs. 
Goulard’s land, In the proceedings 
for foreclosure he could have required 
the mortgagees, if it would not have 
been prejudicial to their interest to do 
so, to have recourse to her land before 
selling his to pay the mortgages. 
Though, had the proceedings been 
bona fide, the complainant would un- 
der the circumstances now have no re- 
course to the Goulurds ; on the other 
hand, seeing that those proceedings 
were the very reverse, he has lost no 
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rights by them. Obviously, equity, 
which relieves against fraud, even in 
judgments at law, will not be slow to 
relieve against it when perpetrated by 
means of its own proceedings. The 
fact that the property was struck off 
at’ $3,500 instead of a price merely 
nominal, evidently will not affect the 
right to relief if, as the bill alleges, the 
foreclosure proceedings were merely 
colorable. 

The bill states that Mrs. Gordan not 
only bad notice of the complainant's 
rights in the premises, but was a party 
to the combination to deprive him of 
his property. Her mortgage was paid 
off by the Goulards after the sheriff's 
sale, and she took a new one cn all the 
property except the strip on part of 
which the party wall is. The com- 
plainant insists that under the circum- 
stances his property should be relieved 
from tliat..mortgage. The bill has 
equity as against her. The demurrer 
will be overruled, with costs. 


ESTOPPEL — CORPORATION — RE- 
ORGANIZATION—MORTGAGE. 








DeKay v. Voorhis. 
[Filed Sept. 5, 1882.] 

One who has accepted bonds of a company 
and has negotiated and sold them, and has 
afterwards bought the company’s property 
at a Receiver’s sule, subject to all encum- 
brances, is estopped from denying the va- 
lidity of the bonds in the hands of a pur- 
chaser, and cannot set up their invalidity in 
defense to a mortgage which was referred 
to in the bonds and given to secure them. 
Nor are these defenses available to a reor- 
ganized company which purchased from 
him, especially when he holds all the stock, 
except four shares, which appear to have 
been given to others merely for the purpose 
of effecting the reorganization. 

Bill to foreclose. On final hearing 
on pleadings and proofs. 
Mr. W. 8S. Gummere, for complain- 


ants. 
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Mr, John Lynn, for Bacot and Ward 
and the Hackensack Water Company, 
reorganized. 

Mr, C. H. Voorhis, for Henry H. 
Voorhis, Trustee, 

Tue Cuancettor: The bill is filed 
for foreclosure and sale of mortgaged 
premises in Bergen county. The mort- 
gage is dated September 15th, 1874, 
and was given by the Hackensack 
Water Company on all its land and 
pumps, engines and boilers, machinery, 
pipes, hydrants, appendages and prop- 
erty of every kind and description, and 
all its rights, powers, privileges and 
franchises. It was given to Henry H, 
Voorhis, trustee, to secure the pay- 
ment of 132 bonds, each for $500, 
with interest coupons attached, given 
by the company, payable to the trustee 
or bearer. The property was subse- 
quently sold subject to all legal liens 
and encumbrances, by a receiver under 
proceedings against the company in in- 
solvency in this court, and was brought 
by Robert C. Bacot and John F, Ward 
for $2,500. They afterwards reorgan- 
ized the company by the title of “The 
Hackensack Water Company, reorgan- 
ized,” and conveyed the property and 
franchises to it for the consideration, 
as expressed in the deed, of $155,000, 
and it now holds them. Of the 100 
shares of the stock of the company, as 
reorganized, Bacot and Ward, at the 
time of the reorganization, held all but 
four, and they were held by the three 
other persons named in the certificate 
of reorganization, who, according to 
the statements of that instrument, be- 
came stockholders by the transfer by 
Bacot and Ward to them of the shares 
which they held. The bill is filed by 
the holders of twenty-four of the bonds 
against the trustees, Bacot and Ward, 
the company as reorganized, and the 
trustees in a mortgage given by the 











company since the reorganization. It 
is admitted that the bonds are due 
and it appears that the trustee, before 
the suit was brought, refused to per- 
mit his name to be used as complain- 
ant in a suit which it was proposed to 
bring to foreclose the mortgage. The 
bill is filed for the benefit of the com- 
plainants and such others of the hold- 
ers of the bonds secured by the mort- 
gage, as may come in and seek relief 
in the suit. The defense set up by 
Bacot and Ward and the reorganized 
company (the mortgagees under the 
mortgage given since the reorganiza- 
tion have not answered) is that the 
mortgage bas no validity because the 
company had no power to give it, and 
because the person, by whom it pur- 
ports to have been executed in bebalf 
of the company as its President, was 
not its lawful president, and executed 
the mortgage without any authority ; 
that the execution thereof was not 
duly acknowledged or proved, and that 
the mortgage was never delivered to 
the trustee. 

The charter authorized the company 
to borrow money to an amount not ex- 
ceeding two-thirds of the amount of 
the capital stock paid in, and to secure 
the payment thereof by bonds or other 
evidences of debt bearing interest not 
exceeding seven per cent. per annum, 
and mortgage upon its property and 
franchises (P. L. 1869, 133) and the 
answering defendants allege and insist 
that at the time when the mortgage 
was given there bad been paid in only 
$1,675 on uccount of the capital stock. 
The amount of stock was by the char- 
ter fixed at $50,000, with power to 
double it. By resolution of August 
lst, 1873, the company increased its 
stock to thé amount of $100,000. 
Afterwards and after the mortgage 
was given, the company was author 
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ized to increase its stock to $500,000, 
and to borrow on mortgage such sums 
of money as should be necessary to 
purchase lunds or construct and main- 
tain its works, etc. This power was 
given by a supplement to the charter 
passed April 8th, 1875, P. L. 1875, p. 
276. The company, on the 26th of 
September, 1874, passed a resolution 
that 188 bonds, of $500 each, dated 
September 15th, 1874, payable No- 
vember Ist, 1890, bearing interest 
at seven per cent. per annum, payable 
half yearly, with coupons attached, be is- 
sued in due form of law, to Henry 
H. Voorhis trustee, and that a mort- 
gage on all the real estate and proper- 
ty, rights and franchises of the com- 
pany be executed and delivered to the 
trustee in due form of law, to secure 
the payment of the bonds; and at the 
same time it passed another resolution 
authorizing the treasurer to negotiate 
those bonds to the best advantage of 
the company according to his judg- 
ment. Under the first of those reso- 
lutions the mortgage in suit was exe- 
cuted and delivered and the bonds 
issued, and under the other the bonds 
held by the complainants and others 
were negotiated. Messrs. Bacot and 
Ward built the company's works under 
a contract made by them with it, and 
the bonds now held by the complain- 
ants are twenty-four of forty-eight 
which on the fifth of December, 1874, 
were given to and accepted by Bacot 
and Ward on account of the contract. 

It is quite obvious that Bacot and 
Ward having sold and given currency 
to them are therefore estopped from 
denying the legal validity of the bonds 
or the legality of the lien of the mort- 
gage by which they declare on their 
face that they are secured. Moreover, 
they bought the property at the receiv- 
er's sale expressly subject to the mort- 
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gage, and it is proved that but for that 
fact the sale would not have been con- 
firmed, in view of the comparative in- 
significance of the price, which other- 
wise would have been grossly inade- 
quate. And although the statement 
was made at the sale that the validity 
of the mortgage would be disputed, the 
property was nevertheloss sold subject 
to the mortgage and a consequent lia- 
bility to pay the full amount thereof. 
It is quite clear that the corporation 
by which the bonds and mortgage were 
given would be estopped from denying 
the validity of these instruments and 
the lien which the mortgage purports 
to create on any of the grounds taken 
by the defence, Galveston R. R. v. 
Condry, 11 Wall. 459. 

And those defences are not available 
to the reorganized company, for it got 
and could get from Messrs. Bacot and 
Ward only what they obtained by the 
deed from the receiver and no more; 
that is the company's interest in the 
property subject to all legal claims and 
incumbrances and all equities. And it 
may be added that it does not occupy 
even the position of a purchaser for 
value, for it gave only its stock and 
bonds for the property. And Messrs. 
Bacot and Ward evidently own all of 
the stock except the few shares which 
they have transferred, probably without 
consideration, to the persons who aid- 
ed them in the reorganization. It does 
not in fact appear, it may be observed, 
that the company was not duly organ- 
ized, nor that the person by whom the 
mortgage was executed as President 
was not such officer, nor that the 
whole of the capital stock was not sub- 
scribed and paid in; and it does ap- 
pear that the execution of the mort- 
gage was duly authorized and that it 
was duly proved. The property mort- 
gaged was valued by Mr. Bacot, in 





1879, at $82,508.80, and the bonds at 
par amounted to only $66,500. If the 
allegation of the defence is true that 
there were only about $1,700 of the 
capital stock paid in, it would seem 
quite probable that the mortgaged pre- 
mises were in part paid for with the 
proceeds of the bonds. So far as the 
property of the company is concerned, 
it had power without legislative au- 
thority to mortgage it to secure the 
payment of its debts, And as to its 
franchises it had positive legislative 
authority to mortgage them with a 
limitation (which the answering de- 
fendants allege it did not observe) as 
to the extent to which it should use 
the power. The equities are all with 
the complainants. There will be a de- 
cree for foreclosure and sale of the 
mortgaged premises. It appears by 
the testimony of Mr. Ward that he 
and Mr. Bacot have obtained control 
of about 72 per cent. of the bonds and 
have guaranteed the reorganized com- 
pany against any claims under them. 

The complainants and the trustee 
are entitled to their costs to be paid 
out of the proceeds of the sale of the 
mortgaged premises. 





ABSTRACTS OF DECISIONS. 





Deed. — Coercion — Incapacity — 
Credibility. 1. Whatever destroys free 
agency and constrains a person to do 
what is against his will and what he 
would not do if left to himself, is un- 
due influence, whether the control be 
exercised by physical force, threats, 
importunity, or any other species of 
physical or mental coercion. 

2. Undue influence is not measured 
by degree or extent, but by its effect. 

3. When a deed is attacked on the 
ground of want of capacity in the 
grantor, the test is; did the grantor 








possess sufficient mind to understand 
in a reasonable manner the nature and 
effect of the act he was doing. 

4. A witness is not entitled to credit 
whose testimony is inconsistent with 
the common principles by which the 
conduct of mankind is usually gov- 
erned.—Zarle, etc., v. Norfolk and 
New Brunswick Hosiery Company. 
Opinion by Van Fest, V. C. 

Trustees. — Agency — Confidential 
Relations— Duties of Agent in deal- 
ing with Principal— Vendor's Lien. 1. 
Where the relation of A to Bis one of 
great trust and confidence, A’s con- 
dact will be regulated by a law of 
jealousy. He will not be permitted to 
keep anything obtained from B under 
the guise of a contract unless his title 
is entrenched in the utmost good faith. 
It must have been acquired openly, and 
on a full ond frank disclosure of every 
fact likely to influence B's conduct, and 
the conduct of A must be shown to be 
just and honest in every particular. 

2. The general interests of justice 
and the safety of those who are com- 
pelled to repose confidence in others, 
demand that the courts shall inflexibly 
maintain the rule declaring that an 
agent employed to sell, cannot make 
himself the purchaser, nor if employed 
to buy, can be himself the seller. 

3. The moment an agent ceases to 
be the representative solely of his em- 
ployer, and places himself in a position 
towards his principal where their inter- 
ests may conflict, no matter how fair his 
conduct may be in the particular trans- 
action, he ceases to be that which his 
service requires and his duty to his 
principal demands. 

4. In such cases the courts do not 
stop to enquire whetber the agent has 
obtained an advantage or whether his 
conduct is fraudulent or not, but if the 
fact ie established that he. has at- 
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tempted to assume two distinct and 
opposite characters in the same trans- 
action, the court will not speculate con- 
cerning the merits of the transaction, 
but at once pronounce it void as against 
public policy. 

5. The reason of the rule is that 
owing to the selfishness and greed of 
human nature, there must in the great 
mass of transactions be a strong an- 
tagonism between the interests of the 
seller and buyer, and universal ex- 
perience shows that the average man, 
when his interests conflict with his em- 
ployers, will not look upon his em- 
ployers’ interests as more important or 
entitled to more protection than his 
own. . 

6. The object of the principle is to 
elevate the agent to a position where 
he cannot be tempted to betray his 
trnst. To guard against uncertainty 
all possible temptation is removed, and 
the prohibition against the agent act- 
ing in a dual capacity is made broad 
enough to cover all his transactions. 

7. The rights of a principal will not 
be changed nor the capacity of the 
agent enlarged by the fact that the 
agent is not invested with a discretion, 
but simply acts under authority to pur- 
chase or sell a particular article at a 
specified price. 

8. The right of a vendor of lands to 
alien in equity for unpaid purchase 
money is now a part of the established 
jurisprudence of this state, and will be 
enforced not only against the purchaser 
but all who claim under him as volun- 
teers or donees. 

9. A trustee is bound to make safe 
investments, such as will yield a rea- 
sonable income and a return of the 
principal when desired, and he ought 
not, as a general rule, to invest. in sec- 
ond mortgages, but he will not be held 
personally liable simply because he has 
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done so in the absence of proof that)v. Woodruff. Opinion by Vaw Fixer, 
loss has ensued or will probably en-|V. ©, Filed Aug, 29, 1882, 


sue. Decree for complainant.— Porter 





U. S. DISTRICT COURT FOR MISSISSIPPI. 


NORTHERN DISTRICT OF 
MISSISSIPPI. 


PRACTICE—EVIDENCE—PROOF OF 
BOOKS. 





Lowenstein et al. v. Carey et al. 
Schofield et al. v. Same. 
(June Term, 1882.] 

1. Trrar—Practice—Propvuction or Books 
AnD Waritines.—The party requiring the 
production of books or writings should 
move for a rule requiring their production, 
describing the books or papers with suffi- 
cient certainty, aud should state to the best 
of his knowledge, information and belief, 
that the books or papers called for will tend 
to prove the issue in his favor. The motion 
should further state the facts which the 
books will prove, pertinent to the issue. 
The truth of the allegations stated in the 
motion should be verified by the affidavit of 
the mover or his agent, and the materiality 
of the testimony sought be certified to by 
counsel of the mover, 

2. Same—Nortice Requrrep.—Notice must be 
given the party required to produce the 
books or writings, or his attorney, in saffi- 
cient time for the party to appear and show 
cause why the rule should not be made; and 
if issue is made on the motion the court may 
grant or refuse the rule, according to the 
proof. 

8. Samz—Pernatty.— When the inconvenience 
and expense attending the production of 
books and papers is very great, and where 
the sworn copy of the entries from the 
books is given, or proposed to be given, a 
very strong case of the necessity for their 
production should be made, to compel their 
production or be subjected to the penalty. 


Hu, D. J.: The question now for 
decision arises upon the motion of the 
plaintiffs against the claimants, to pro 





duce upon’ the trial of, this issue the 
books, papers, correspondence and doc- 
uments in their possession or under 
their control relating to the dealings 
between them and the defendants, Ca- 
rey & Richardson. This motion is re- 
sisted by the claimants, and the ques. 
tion is, shall the motion be sustained 
and the rule made? This motion is 
made under section 724 Rev. St., which 
reads as follows: 

“Tn the trial of actions at law the 
courts of the United States may, upon 
due notice thereof, require the parties 
to produce books or writings in their 
possession or power, which contain ev- 
idence pertinent to the issue, in cases 
and under circumstances where they 
might be compelled to produce the 
same by the ordinary rules of proceed- 
ings in chancery. If a plaintiff fails to 
comply with such order, the court may 
on motion give judgment as in case of 
nonsuit ; and if defendant fails to com- 
ply with such order, the court. may on 
motion give judgment against him as 
by default.” 

The proper practice under this stat- 
ute is for the party requiring the pro- 
duction of such books or writings to 
spread on the motion docket a motion 
for a rule upon the opposite party, re- 
quiring the production of the books or 
papers desired. The motion should 
describe the books or papers with as 
much certainty as may be, and should 
further state that, according to the best 
of the mover’s knowledge, or iniorma- 
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tion and belief, the books or papers 
called for will tend to prove the issue 
in the favor of the mover. The motion 
should further state some fact or facts 
which the books or papers will tend to 
prove, pertinent to the issue, which is- 
sue should be made up before the mo- 
tion is made, so that the court may de- 
termine the pertinency of the fact or 
facts which it is alleged the books or 
papers will tend to prove. What they 
will prove can only be determined after 
their production. 

The truth of the allegations stated in 
the motion should be verified by the 
affidavit of the mover or his agent, and 
the materiality of the testimony sought 
by the production of the books or 
papers certified to by the counsel of 
the mover. Notice must be given the 
party required to produce the books or 
writings, or his attorney, a sufficient 
length of time for the party to appear 
and show cause, if he has any, why the 
rule should not be made, when he may, 
in opposition to the rule, show by affi- 
davit that he has no such books or 
papers under his control, or any other 
reason he may have why the rule 
should not be made. If any issue is 
made upon the motion the court will 
hear proof and grant or refuse the rule 
according to the proof and nature of 
the case. 

The claimants insist that this mo- 
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tion comes too late. The issue could 
not well have been tried until after the 
attachment suit was tried and judg- 
ment rendered against the defendants 
in the attachment suits. Indeed, the 
issues have not been made up. I am 
satislied the motion is made in time, 
but the gruunds stated in the motion 
are not as full and specific as they 
should be. The movers will have leave 
to amend the motion so as to conform 
to the rule stated, when sufficient time 
will be allowed the claimants to answer 
the motion, after which the court will 
make such rule as may be required, to 
the end that a fair trial may be had 
with as little expense and inconvenience 
as may be to either party. As a gen- 
eral rule, the production of corres- 
pondence and other papers can be 
complied with without much incon- 
venience or expense. More expense is 
incurred in the production of books, 
but the inconvenience is small unless 
they are in daily or frequent use; but 
where they are in such use the incon- 
venience is often very great,and when 
asworn copy of the entries frum the 
books is given, or proposed to be given, 
a very strong case of the necessity of 
the production of the books themselves 
should be made to compel their pro- 
duction, or to subject the delinquent to 
penalty prescribed.— Federal Reporter, 
August 15, 1882. 
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INFERIOR COURTS OF NEW JERSEY. 


ESSEX QUARTER SESSIONS. 





WHAT CONSTITUTES AN INDE- 
CENT EXPOSURE—A PUBLIC 
PLACE—REQUESTS TO CHARGE, 





State v. Van Houten. 
(June Term, 1882.] 

1. What constitutes a public place depends 
upon circumstances. 

2. A place is public within the meaning of the 
law if it is so situated that what passes there 
can be seen by any considerable number of 
persons, if they happen to look. 

8. Asa general proposition the place where 
the exposure is made must be public ; but 
it is sufficient if it is not ordinarily public ; 
but only so in consequence of persons being 
temporarily assembled there. 

4. There is no need that the exposure should 
be actually seen by any one, provided it was 
made f be seen ; and those who were there 
could have seen it had they looked. 

5. And if so made, the place being public, it 
is immaterial whether the exposure was 
made to one person or to many. 

6. The doctrine as stated in some of the Eng- 
lish cases rejected, and the rule as laid 
down by Bishop followed on principle. 

7. Any other rule would make the question of 
a defendant’s guilt depend on the fact as to 
whether the public, to whom the indecent 
exposure was made, with the intent that 
it should be seen, happened to see it or not. 
The other view confounds the actual com- 
mission of the crime with the proof by 
which it is established. 

8. Requests to charge on mere abstract quest- 
ions of law not applicable to the evidence, 
and which are intended to draw from the 
court expressions of opinion on the facts in 
the case, refused. 

On an indictment for an indecent 
exposure of the person, 

Mr. EF. W. Crane, Asst. Prosecutor, 
for State. 

Mr, E. M. Colie for the prisoner. 

The facts sufficiently appear from the 


judge's charge. 





McCarter, Presipent Jupez, summed 
up to the jury as follows: The defend- 
ant is indicted for an indecent exposure 
of his person. Iam glad to say this 
crime isa rare one; but still it is a 
crime, and the law provides for its 
punishment. The law defines this crime 
to be any such intentional exhibition 
in a public place of the naked human 
body, or the exposure of the private 
member, as is calculated to shock the 
feelings of chastity in those who wit- 
ness it, or to corrupt their morals; and 
it may be said that all conduct of this 
kind is indictable, on the broad ground 
that every public show and exhibition, 
which outrages decency, or is contrary 
to good morals, is punishable at com- 
mon law. Itis necessary that you 
should be properly instructed on the 
law governing this case, in order to de- 
cide it correctly. 

First, the place must be public. What 
is a public place within the meaning of 
the law? A place is public within the 
meaning of the law, if it is so situated 
that what passes there can be seen by 
any considerable number of persons if 
they happened to look. For instance, 
to illustrate, the following are instances 
of public places for the purpose of 
this case: The inside of an omnibus, 
the roof of a house visible from the 
window of several houses, the inside 
of a urinal open to the public, and by 
the side of a footpath in a park. So 
you perceive that whether a placeis pub- 
lic or not depends upon circumstances. 

A place may be called public to-day 
and private to-morrow, and what is 
ordinarily known as a private place 
may be suddenly turned into a public 
place. So that in order to convict the 
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defendant in this case of an indecent 
exposure of his person, it is not neces- 
sary that the testimony should show 
that this alleged exposure took place in 
a public highway. So you perceive that 
it follows, that a yard or court, around 
or near which are houses with windows 
overlooking what takes place therein, 
provided there were a number of per- 
sons there who could see if they look- 
ed, would, under certain circumstance, 
become in law a public place. 

Now as to whether the exposure 
must be seen, and the number of per- 
sons required to witness it, and the 
intent with which it was made. There is 
some conflict of authority on these 
points, and there are decided cases 
holding different views as to the law, 
but it is unnecessary that I should dis- 
cuss these matters with you. For the 
purpose of this case, I instruct you to 
take the law from the court. 

I think the true view on principle is, 
and I so instruct you, that as a general 
proposition, the place where the ex- 
posure is made should be public; but 
that it is sufficient if the place is not 
ordinarily public, but only so in con- 
sequence of persons being temporarily 
assembled there; and further that 
there is no need that the exposure 
should be actually seen by any one, 
provided it was made to be seen, and 
those who were there could have seen 
it had they looked ; and if so made, the 
place being public, it is immaterial 
whether the exposure was made to one 
person or to many. 

On this point you perceive I take 
issue with the defendant's counsel : and 
I repeat that there is no need that the 
exposure should be actually seen by 
any one, provided it was made in a 
public place with the intent that it 
should be seen, and those who were 
there could have seen had they looked; 





because any other rule would make 
the question of a defendant's guilt 
depend on the fact as to whether the 
public, to whom the indecent exposure 
was made, with the intent that it 
should be seen, happened to see it or 
not. The other view confounds the 
actual commission of the offense with 
the proof by‘which it is established. 


Now suppose @ person made an in- 
decent exposure of his person in a 
public highway with the intent 
that it should be seen, and as a» matter 
of fact no one happened to see it, it 
might be difficult to prove the fact; 
but still it would exist: and suppose 
he should confess it to a third party, 
he could be indicted and convicted of 
the offense of indecent exposure. And 
yet it could not be said that any one 
had seen it except himself, and still 
the offense would have been commit- 
ted. 


As to the intent, I instruct you 
that the testimony must show that the 
exposure was not merely accidental, 
and, in order to convict the defendant, 
you ought to be satisfied from the 
testimony, that the exposure was inten- 
tional, at such time and place and in 
such manner as to offend against pub- 
lic decency. But intent may be in- 
ferred from recklessness. It is not 
necessary that some witness should 
testify that the defendant had said 
that he intended to commit the act. 
You can infer what he intended to do 
from what he actually did do. The law 
presumes that a person intends the 
natural and probable consequences of 
his act. NowI have defined to you 
the law to be applied to the case. 

First. I have given you the law's 
definition of this offense. 

Second. I have explained to you what 
the law calls a public place. 
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Third. That the exposure must be in 
a public place. 

Fourth. I have explained to you the 
law as to whether the exposure should 
be seen by any one. 

Fifth. I have defined to you what 
the law requires with respect to the in- 
tent, and have instructed you on that 
point that the exposure must be made 
with intent to be seen. So much for 
the law of this case. 

Now a word as to the facts. The 
first question which you will naturally 
ask yourselves when you retire is this: 
Was the place where this alleged ex- 
posure was made a public place within 
the meaning of the law as I have de- 
fined it? Ihave already explained to 
you that the popular idea as to what is 
a public place is not always legally cor- 
rect, The popular idea is that it isa 
public highway. That is not always so. 

It is ah admitted fact in this case 
that the yard wherein it is claimed the 
exposure was made, is overlooked by 
three families, and it is claimed by the 
State that if the defendant stood where 
it is claimed that he did, these families 
could have seen this exposure if they 
had looked. Now as to whether the 
yard was a public place within the 
meaning of the law, you ought to have 
no difficulty on this branch of the case. 
It is also claimed by the state that the 
defendant's atteution was called to this 
matter by Mr, Champlain, and that the 
defendant replied to him that he would 
do ashe pleased, accompanying the 
remark by some slang expression, I 
call your attention to this testimony on 
the question of intent, and I direct 
your attention to the testimony of Mrs. 
Champlain and also to the testimony 
of Mr. and Mrs. Whitlock as bearing 
directly on the question of fact as to 
whether any indecent exposure was 
made or not by the defendant. ‘he 
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defence is this: The defendant admits 
that he urinated in the yard, but de- 
nies that he did it in the place where it 
is claimed that he did, and that where 
he actually did it, he could not be seen 
by any one of the parties occupying 
these premises overlooking the yard. 
On that question I will remark that 
you have seen the premises, and that 
fact may enable you to decide this dis- 
puted point. I will farther remark in 
this branch of the case that the testi- 
mony of Mr. and Mrs. Whitlock and Mr. 
and Mrs. Champlain, is in direct con- 
flict with that of the defendant; and 
that the weight of the testimony in 
this part of the case is decidedly 
against the defendant. 

He either stood where they say he 
did, in this yard, at the time of the 
commission of this alleged offense, or 
their testimony is false. 

A word as to the disgrace or punish- 
ment which would fall upon this de- 
fendant in case you should convict 
him, An appeal was made to your 
sympathy by defendant's counsel on 
that point ; but I instruct you, gentle- 
men, with emphasis, that those are mat- 
ters with which you have nothing to 
do. Your duty is simply to decide 
whether this defendant is guilty or not 
and there it ends. The jury never 
ought to discuss in the jury box what 
the probable punishment will be in 
case a defendant is convicted. 

If the defendant's story is true he 
ought not to be convicted and will be 
entitled to a verdict of acquittal; but 
if you think the story told by the other 
witnesses in this case is the true one 
and that alleged exposure was made 
with the intent to be seen, then you 
ought not to hesitate a moment in say- 
ing that he is guilty. 

The judge,then addressing defendant's 
counsel, said: I have been handed sev. 
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eral requests to charge. I will dispose 
of them in their order presently. I 
will remark, however, that the state 
and the defendant are entitled as a 
matter of right to have this case sub- 
mitted to the jury under instructions 
applicable to the evidence ; and no di- 
rection to a jury can in my opinion be 
regarded as right or wrong without 
reference to the evidence, A direction 
which is sufficient under a certain state 
of facts may be misleading and wrong 
under another state of facts. The most 
of your requests are not applicable to 
the evidence in this case, and I may say 
are mere hypothetical queries on ab. 
stract questions of law outside of the 
case, and requests to charge on mere 
questions of fact, and in my judgment 
they would tend very much to mislead 
and confuse this jury. 

The judge then stated and discussed 
the defendant's requests one after an- 
other and declined to charge the jury 
as in the manner requested, except so 


far as he had already done so. 
7. . . * 


By a juror—I would like to ask your 
Honor whether in point of law it makes 
any difference as to whether the offense 
should take place after dark or during 
daylight. 

By the judge—No difference, pro- 
vided it could be seen. 

The prisoner was convicted. 





PASSAIC ORPHANS’ COURT. 


ASSIGNMENT FOR BENEFIT OF 
CREDITORS—CHATTEL MORT- 
GAGE. 





In the matter of the insolvency of A. T. King 
[Decided September 15. 1882.] 
Reported by William B. Gourley, Esq. 
A chattel mortgage given to a trustee to secure 
certain creditors held to be valid, although 


. 





the mortgagor three days later made an as- 

signment as an insolvent debtor. 

A. T. King executed a chattel mort- 
gage March 6, 1882, to E. L. Cripps, a 
relative, in trust, to secure to herself 
and certain other creditors the payment 
of $930 on demand, with interest from 
February 1, 1882. It was recorded 
March 8, 1882. A, T. King made an 
assignment March 9, 1882, for the ben- 
efit of his creditors, subject to this 
mortgage. The goods and chattels 
covered by the mortgage were sold by 
the assignee and realized an amount 
sufficient only to pay the mortgage 
debt with interest. Application was 
made to the court by counsel repre- 
senting other creditors to set aside the 
mortgage on the ground that it: was a 
fraudulent preference of creditors, and 
to subject the proceeds of the sale to 
the equal lien and pro rata payment 
of all the creditors. 

Mr, G. 8S. Hilton, for mortgage 
creditors. 

Mr. 8S. Tuttle, for applying creditors. 


Wooprvurr, P.J.: In Owen v. Arvis 
2 Dutch. 43, the Supreme Court of this 
state held that a debtor in failing cir- 
cumstances might prefer one creditor, 
or one class of creditors, to another. 
In the case of Garretson v. Brown, 2 
Dutch. 437, the same court held that 
the language of our statute, to wit: 
“And all preferences of one creditor 
over the other, or whereby any one or 


more shall be first paid,” etc., only ex- | 


tended to “ preferences made in and by 
the deed of assignment.” 

On the authority of these cases, this 
court holds that the mortgage to Emily 
L. Cripps, being to secure bona fide 
claims and made previous to the deed 
of assignment, is valid. 
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BURLINGTON CIRCUIT 





COURT. 
NUISANCE—BOARD OF HEALTH— 
JURISDICTION. 


John Howard Pugh, M. D., and others, com- 
posing the Board of Health, etc. v. 
John Mitchell. In Case. 

Demurrer to Declaration. 

Mr. Cannon and Mr. Voorhees for 
defendant. 

Mr. Flanders for plaintiff. 

This suit was brought in assumpsit 
to recover of defendant for work done 
and materials furnished by plaintiffs as 
the Board of Health of the City of 
Burlington, in clearing out a ditch on 
defendant's premises, which ditch had 
previously been declared by said Board 
of Health to be a nuisance. 

A demurrer to the declaration was 
filed. There are three counts in the 
declaration, but by consent of parties 
the court is to consider the last two 
counts withdrawn. 

In setting forth the alleged cause of 
action, the plaintiffs state that tley 
were duly appointed “The Board of 
Health of the Inhabitants of the City 
of Burlington ;” that on the fifth day of 
April, a. p. 1881, the plaintiffs were 
notified that a nuisance, source of foul- 
ness and cause of sickness did exist on 
certain land within the jurisdiction of 
said Board of Health, owned and occu- 
pied by the defendant ; that a majority 
of said Board viewed the said nuisance 
and directed the secretary to notify the 
defendant that he must have the ditch 
thoroughly cleared within ten days 
from said notice, or otherwise the said 
Board would have it done and charge 
all expenses against the land of defend- 
ant ; that the said secretary did, on the 
28th day of April, a. p. 1881, notify the 
defendant that said ditch on his said 
lands had been examined and declared 
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to be a nuisance and required the de- 
fendant as the owner and occupier of 
the lands through which the said ditch 
ran to clear out said ditch; that the 
defendant had failed to comply with 
such notification and order within the 
time specified, and had neglected and 
refused to clear out said ditch ; that the 
plaintiffs had cleaned out said ditch 
and were necessarily compelled to em- 
ploy, and did employ persons and did 
purchase materials in and about the 
abatement of said nuisance: and that 
to recover the moneys thus expended 
by plaintiffs, they bronght this suit. 

The plaintiffs claim to have proceed- 
ings under the act entitled “An act con- 
cerning the protection of the public 
health and the record of vital facts and 
statistics relating’ thereto, approved 
March 11, 1880.” The eighth section 
of that act reads as follows, viz: “That 
whenever such nuisance, source of foul- 
ness, or cause of sickness, hazardous 
to the public health, shall be found on 
private property, the Board of Health 
of the city, town, or township in whose 
limits it may be, shall at once notify 
the owner to remove the same at his 
own expense within such time as the 
Board shall deem the public health to 
require. * ° " ° e 
And if the owner thus notified shall 
not comply with such notification or 
order of the local Board of Health, the 
said Board shall proceed to remove 
such nuisance, etc. And all expenses 
incurred thereby shall be a lien upon 
the property of the owner.” 

There is no authority given to the 
Board of Health by this statute, nor by 
any other then in force, to sue in the 
name of the Board for the moneys 
expended by their direction in abating 
a nuisance. In this case the moneys 
expended by the Board of Health 
belonged to the city of Burlington. 
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The members of the Board were mere 
agents of the city in the business com- 
mitted to their care. The Board of 
Health was not an incorporated body 
and were incapable of suing or being 
sued. In Hatton’s case, reported in 
10 Vr. 122, the action was brought in 
the name of the city. 

But waiving this objection and grant- 
ing that the Board had the right to sue 
in the name adopted in this case does 
the declaration show a cause of action? 

It appears that the Board of Health, 
or part of the members thereof, found 
the ditch to beanuisance. Itisclaimed 
that there was an adjudication on that 
subject, but the defendant was not 
present at such adjudication nor did 
he have notice of the time and place 
when and where the question of wheth- 
er the ditch was a nufsance was to be 
determined by the Board. There is no 
allegation in the declaration that the 
defendant had notice, nor that he was 
present when the Board adjudged the 
ditch to be a nuisance. In the argu- 
ment it was admitted that he was not 
present and did not have notice. 

It is true that the defendant was noti- 
fied to abate the alleged nuisance after 
the Board had acted on the vital ques- 
tion of the existence of a nuisance, but 
previous to the notice to abate he was 
ignorant that any proceedings in refer- 
ence thereto were pending. 

The ditch was not a nuisance per se. 
No tribunal had the legal right to de- 
clare it a nuisance unless the defendant 
was given opportunity to be heard. 

It is an essential principle of natural 
justice that every man have an oppor- 
tunity to be heard upon any question 
involving his rights or interests before 
he is affected by the decision. 9 C. E. 
Green, 169, Neil v. Ricord. 

It is not enough that the tribunal 
have jurisdiction of the subject matter ; 
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it must also have jurisdiction of the 
person, and this is done by compelling 
his attendance or by giving him notice 
to attend. Notice should be given to 
the party to be affected, where there is 
anything to try, or any discretion to 
exercise. 11 OC. E.Green 521, Young 
v. Overseer. 

The decision of the Court of Errors 
and Appeals in the case of Hutton v. 
The City of Camden, (before cited) 
reported in 10 Vr. 122, must rule this 
case. 

The Board of Health of the city of 
Camden had passed a resolution de- 
claring the lot of Hutton to be a nui- 
sance, and directing that he be notified 
to fill it up to grade. When this ac- 
tion was taken he was not present, nor 
did he have notice that any action on 
the subject was contemplated. After 
the lot was declared by the Board of 
Health to be a nuisance, Hutton was 
notified to fill it up to grade. Hutton 
failed to do this, and the city graded 
the lot at an expense of over two hun- 
dred dollars and brought suit to obtain 
reimbursement for the outlay. In the 
circuit court the city obtained a judg- 
ment, but the court of errors and ap- 
peals unanimously reversed the judg- 
ment. In delivering the opinion of the 
court the Chief Justice said: “It is 
not within the competence of legisla- 
tion in this state to authorize any tri- 
bunal to render a judgment against the 
person or property of a citizen without 
a notice and an opportunity to be heard. 
* * Giving to the resolution of the 
Board the utmost legal effect that can 
be ascribed to it, still its action must 
be regarded as entirely void, inasmuch 
as it appears that it had not acquired 
jurisdiction over the plaintiff in error- 
The proceeding was coram non judice 
and as such waa not merely voidable 
but void.” 
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The action of the Board of Health 
of the city of Burlington in declaring 
the ditch of defendant to be a nuisance, 
being a nullity, the Board has not the 
right of action against defendant for 
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compensation for the work done and 
materials furnished by them, for which 
this suit is brought, The demurrer is 
sustained. 





VARIOUS TOPICS. 


PROOF OF CORPORATION DEEDS. 





The letter of O. J. in the N. J. Law 
Journat, Vol. 5, p. 157, touching the 
form of the certificate of proof of a 
deed made by a corporation and the 
comments of the editor thereon, intro- 
duced a subject of interest to every 
lawyer who is called upon to prepare 
such instruments, or to consider the 
sufficiency of the record of them when 
examining. a title. It is hoped that it 
is not too late to contribute a few 
thoughts upon the subject. 

The true question is not whether the 
certificate is conclusive at all times and 
in all places, but whether it shows, 
prima facie, such due and voluntary 
execution of the deed, and also the 
proof of the execution made and taken 
in such manner as will, under the stat- 
utes, warrant the recording of the deed 
by the clerk or register and the receiv- 
ing in evidence, without further proof, 
of either the deed itself, or the record 
of it. Keeping these points in view 
we may determine the proper form of 
the certificate. 

The matters which the certificate 
should embrace are of two sorts. First- 
ly: Those which are not proved by the 
oath of the witness; such may be 
briefly enumerated. The proof should 
appear to have been made before an 
officer authorized to ta,e it by the act 
respecting conveyances yr the supple- 





ments thereto; it should appear to 
have been made within the State and 
within the territorial subdivision there- 
of in which the officer taking it is 
authorized to perform such act; see R. 
S. p. 153, §§ 4, 5, etc., and an oath or 
affirmation should appear to have been 
duly administered to the person mak- 
ing the proof upon his coming in per- 
son before the officer. Secondly, those 
matters which are proved by the oath 
of the witness. It must be shown that 
the person proving the execution of the _ 
deed is a subscribing witness to it; R, 
S. p. 153 §4; Harker v. Gustin, 7 Hal- 
sted 42. Itis expedient that it appear 
that the witness is an officer of the cor- 
poration whose deed it is on account 
of the natural presumption therefrom 
arising out of his acquaintance with the 
affairs of the corporation, the device of 
the seal and the person authorized to 
keep and use it, Within a short time 
the writer has heard objections made to 
a question put to a witness touching a 
corporate seal, because it did not ap- 
pear that the witness had had any con- 
nection or dealings with the company 
whereby he could have any knowledge 
of the seal. Opinions may differ as to 
the soundness of the objection, but the 
careful conveyancer will endeavor to 
put his work beyond criticism. It 
must be shown that the witness knows 
the seal of the corporation ; if he does 
not know the seal when he sees it he 
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is not a competent witness; Ang. & 
Ames on Oorp. §226; 3 Bythe. Con. 
177, note. The identity of the cor- 
poration spoken of by the witness and 
the corporaticn mentioned in the deed 
should appear. True, it is quite im- 
probable that two corporations should 
have exactly the same name, but prob- 
ability does not amount to proof,:at 
least when better evidence may be had. 
It must likewise be shown that the seal 
affixed to the deed is the common seal 
of the corporation; Ang. & Ames, 
supra ; Osborne v. Tunis, 1 Dutch. 658. 
And lastly it should appear to have 
been proved that X. Y. is the President 
(or other proper officer) of the corpora- 
tion, and signed, sealed and delivered 
the instrament as their voluntary act 
and deed in the presence of the wit- 
ness. As a general rule sealing and 
delivery, or perhaps sealing only, are 
or is all that is requisite to complete 
the deed of a corporation; signing is 
not usually essential ; 3 Bythe. Con. 
177 ; 4 Bythe. Con. 477; 1 Dutchg61. 
But to warrant the recording of such 
instrument it would seem to be neces- 
sary that it be signed, sealed and de- 
livered, ete.; R. S. p. 153, §4. It is 
usual to insert in the clause last con- 
sidered that the signing, sealing and 
delivery are by the order of the ccr- 
poration. On principle the need of 
this insertion is not apparent ; Leggett 
vy. The N. J. M. & B. Co., Saxt. 550; 
Ang. & Ames on Corp. § 224. But it 
is certainly satisfactory to know that 
the authority without which the deed 
would be worthless, really existed. 
It is not necessary that the officer 
_ taking the proof should make known 
to the grantors the contents of the 
deed ; Coe v. N. J] M. R’y Co., 4 Stew. 


tted that the following 
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form well and sufficiently complies with 


the requirements above — 


State of New Jersey, 
County of M—— 

Be it known that on this first day 
of July, in the year of our Lord, one 
thousand eight hundred and eighty, 
before me, J. D. (official title in full ) 
personally appeared R. R., who, being 
by me duly sworn according to law, 
did, on his oath, say that he is the 
secretary of the A. B. ©. Co,, who are 
the grantors mentioned in and who 
executed the foregoing indenture [or 
deed]; that he knows the seal of the 
said corporation ; that the seal affixed 
to the said indenture is the common seal 
of the said corporation ;, that X. Y. is 
the president of the said corporation, 
and did, by their order, sign, seal and 
deliver the said indenture as their vol- 
untary act and deed in the presence of 
said deponent ; and that the said de- 
ponent did, at the execution thereof, 
subscribe his name as a witness thereto. 


J. D., (official title.) 


This form is substantially copied . 


from MS. used and approved by the 
late Chancellor Green; it has been 
tested by the requirements of statutes 
and decisions; and compared with 
Nixon's .Forms, 62; Aitkin’s Revision 
of the same, 90; Ewing’s N. J. Justice 
(4th Ed.) 4; Abbott's Forms, 52; 
Corbin’s Forms No. 62, and 3 N. J. Law 
Journal, 34. 

One important difference between 
Corb. Form No, 62, and the form above 
given demands some notice ; the latter 
is a simple certificate, signed by the of- 
ficer taking the proof; the former be- 
gins as a certificate, but ends as an af- 
fidavit, and is signed by the witness, 
while the signature of the officer i is ap- 
pended to a jurat. | It is believed that 
the simpler form is more in erga 
with the law: R. 8. p. 153, §4; t 
law requires a certificate, not an 
davit, and it requires that the cer! 
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whom it was made, and not by the per- 
son by whom the proof was made; it 
is also believed that the simpler form 
rests upon more abundant and better 
precedents. There is a difference be- 
tween a certificate and an affidavit ; 
see Pincers v. Robertson, 9 ©. E. G. 
348; and nothing can be gained by 
confounding them. 

To guard against any misconception 
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it may be said, in conclusion, that the 
form given is drawn to meet a simple 
case arising within this state; should 
the subscribing witness not be the Sec- 
retary of the corporation, or should 
he affirm, or if the proof be made in 
another state or country, ete., etc., 
changes will be required which must 
and easily can be made. E. E. G. 


a 


MISCELLANY. 


CHARGE OF JUDGE DEPUE TO 
THE GRAND JURY. 


Judge Depue’s charge to the Grand Jury at 
the opening of the September term in Essex 
county, contained some”matters of general 
interest. 

In regard to homiaide he said : 

In ay inquisition taken before a Coroner’s 
jury durifig the past, tion on the body 
of Harry Foxall, the j 7. found that the de- 
ceased came to his dea om the effects of 
a pistol shot wound — at the hands of 
John Hanlon, and that the said John Hanlon 
is guilty of manslaughter. The defence is 
that theshooting was accidental. To sustain 
such a defence it must be made apparéut that 
the act was exclusively the result of . an acci- 
dent, and that the accused was entirely free 
from fault. The parties had been drinking and 
_ the accused seems to have been under the 
influence of liquor. Voluntary intoxication is 
no excuse or palliation for crime. If, in your 
examination of this case, it appears to you that 

' the shooting was intentional, you should in- 
gc * dict for imurder, and you cannot entirely ac- 
/ “quit the accused on the ground that the shoot- 

ing was accidental, unless, from the evidence, 


‘you are convinced that he was free from all 


~ blame. COarelessness in the use of firearms, if 
~ death of another results, makes the offender 
guilty of manslaughter. In the determination 
of what is carelessness the law does not take 
imto account the fact that the accused was in- 
' i It holds him to the same degree of 
¢are that would be expected of a sober pérson 
cigs ga 





The judge called especial attention to a 
nuisance caused by the pouring of the con- 
tents of a sewer into a stream where the flow of 
water was not sufficient to carry them off. 
The stream runs through a railway culvert be- 
low the mouth of the sewers. The culvert 
was built before the sewers were laid. The 
judge said: We are not called upon to con- 
sider, at this time, the’ merits of the contro- 
versy a8 between the city and the railroad 
company. The city may be right in ifs con- 
tention that the railroad company’s culvert is 
insufficient in width to afford a free flow of 
water, and yet the city will be responsible for 
the nuisance against which these complaints 
are lodged. The nuisance arises from the 
pollution of the atmosphere by reason of the 
exhalations caused by fouling the waters of 
the stream. The culvert at its present width 
was over the stream before the city made it 
the outlet of its sewers. This nuisance did 
not exist at that time. The waters of the 
stream only became noisome and pestilential — 
when they had been corrupted by the deposits — 
from the sewers which the city subsequ “ 
discharged into the stream. That ¢ 
nuisance, and that was the act of the 4 
The fault. of the city was in applying 
stream to this use before providlins the n 
of conveying its sewage to a place w 
would be harmless and not injurious to p 
health, and for this fault the city must be 
responsible; for the nuisance it created, leav- _ 


ing it to prosecute its controversy with the 


railroad company as its counsel may advise, 
An interesting case was presented involving 
the new conspiracy act. Three men had 





been arrested for conspiracy to injure the 
' trade of a baker by inducing iis customers to 
leave him because he did not employ trades- 
union men. They were discharged by the 
justice of the peace on the ground that this 
was not a crime under the amended conspiracy 
act passed March 28, 1882, (Laws of 1882, N. 
J. L. J., p. 68). The judge said he had ex- 
amined the statute and was satisfied that the 
course of the justice was erronerous. The act 
of last winter substantially re-enacted the 
191st section of the Crimes Act, omitting the 
words ‘‘or to commit any act injurious to the 
public health, to public morals, or to trade or 
commerce.’’ On the supposition that that 
omission made the offence to be one not in- 
dictable the defendants were discharged. It 
appears by decisions in England and this 
state, that the offence charged is not indict- 
able under the statute but under the common 
law, and hence a change in the statute does 
not affect the proceedings in the case. It was 
so decided in the case of the State v. Donald- 
son, 8 Vroom, 151, a case involving similar 
questions. Here the court held that the of- 
fence was one indictable under the common 
law. The act of last winter changed only the 
statute and left the common law as it was. If, 
in an investigation of this case, the evidence 
sustains the charge made, it will be the duty 
of the grand jury to treat this as an indictable 
offence. 


OBITUARY. 


John C. Paulison, a member of the Bar of 
Passaic county, died on the twelfth day of 


September. The deceased was thirty-nine 
years of age, having been born in the county 
of Bergen in the year 1843. He was gradu- 
ated at Princeton College and subsequently at 
Columbia Law School in the city of New 
York. He read law in the office of Mr. John 
Hopper and was admitted to the bar in 1869. 
Immediately thereafter he opened an office in 
the city of Paterson. Aside from his regular 
law studies he became a deep student of 
theology, and this science exercised over his 
mind of late years a most powerful influence. 
His health became affected and by the advice 
of his physician he went abroad. At the time 
of his death he had just returned from a year’s 
sojourn in Europe. He was a kind, consid- 
erate and conscientious man, in a word a true 
gentleman. At a meeting of the Passaic 
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County Bar the following resolutions were 
passed with regard to his death : 


Wuereas, We have lost from our profes- 
sional and social life one who both as a lawyer 
and gentlemau had won universal respect and 
esteem, 

Resolved, That the Bar of Passaic county 
mourn the sudden death of John C. Paulison 
as the loss of a brother and a friend—a lawyer 
of talent, industry and learning—a man known 
everywhere by his gentle spirit and refined 
manners, by the integrity of his character and 
the spotless purity of his life. 


Resolved, That we pay the only tribute of 
respect and affection in our power to the 
memory of our deceased brother by attending 
his funeral in a body, and procuring a minute 
of our proceedings to be entered on the rec- 
ords of the Passaic Circuit Court; also that 
the Secretary of this meeting transmit a copy 
of our resolutions to the family of the deceas- 
ed, and that the chairman of our committee 
on resolutions present the same to the Circuit 
Court on the first day of the next term. 





OUR ASSOCIATE. 

Mr. George M. Keasbey having conducted 
the New Jersey Law Jovurnat during the 
Summer in the absence of the editor, has 
now taken the position of associate editor. 
Mr. Edward Q. Keasbey returned home from 
Europe on September 24th. 





BOOK NOTICE. 


A Conotsz TREATISE ON THE PRINCIPLES OF 
Equity PLEADING, WITH PRECEDENTS, by 
Franklin Fiske Heard. Boston: Soule and 
Bugbee. 1882. (Cloth 8 vo. pp. 217,) 

The author’s “purpose in this book is to 
present a concise exposition of the principles 
and general rules of equity pleading, as it ob- 
tains at the present day.” He says it is ‘‘an 
elementary treatise intended for the informa- 
tion of students and of young and inexperi- 
enced pleaders.” 

Such a book is very much needed. The 
principles and forms of equity pleading have 
been so much simplified within the last twen- 
ty-five years that the old books are very con- 
fusing, and such a book as this must prove 
useful even to men who are no longer young, 
unless they have had the experience of con 
tinual practice. We shall examine critically 
in the next number. 





